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Introduction
“…as a litigant I should dread a law suit beyond almost anything else short of sickness or death”. 
‒ Justice Learned Hand 

These words of Justice Learned Hand assume immense relevance in India, a country that on the one hand aims to become a dominant economic power and dispute resolution hub, and on the other hand, deprives scores of citizens from securing or even accessing justice on account of the acute adversarial paralysis. Given these dynamics and prevalence of alternative dispute resolution (“ADR”) since ancient times in India, it is equally surprising and disappointing that mediation is considered the poorer cousin to litigation and arbitration, and that its potential remains severely untapped. 

In particular, commercial disputes constitute only a fraction of mediations conducted by existing institutions, which largely mediate family, matrimonial and property disputes.
 This encouraged the author to select private commercial mediation in India specifically as the subject of study for this essay because: (1) court-annexed or court-referred mediation (public mediation) has a considerably higher degree of legislative, judicial and institutional backing as compared to private mediation in India; (2) mediation appears to be relatively more accepted and engaged with in the realm of family, matrimonial and property disputes, a development also facilitated by court-annexed mediation of such disputes; and (3) commercial disputes, which in the author’s submission are just as ripe for mediation, constitute a significant proportion of disputes involving Indian parties. It is also pertinent to discuss this topic given the acceptance and growth of and importance accorded to mediation of commercial disputes in jurisdictions such as the US,
 UK
 and Singapore
 that share numerous legal, social and cultural similarities with India.

The aim and objective of this essay is to explore why the potential of private commercial mediation remains untapped in India and what reforms can and ought to be adopted by the various stakeholders to remedy the situation in order for mediation to complement, and not undermine, the civil justice system.

For the purposes of this essay, the author has adopted UNCITRAL’s definition of “commercial”, which encompasses all relationships of a commercial nature, including exchange of goods and services, joint venture and other forms of business cooperation, and licensing arrangements.
 
Dispelling myths and heralding reform
“At first people refuse to believe that a strange new thing can be done, then they begin to hope it can be done, then they see it can be done – then it is done and all the world wonders why it was not done centuries ago”. 

          – Frances Hodgson Burnett
The perception of mediation generally and commercial mediation particularly in India appears to be one of largely uninformed skepticism and critique. The clear preference for adjudicative methods of dispute resolution suggests legal, social and cultural impediments to the uptake of mediation. Arbitration continues to be the preferred method to resolve commercial disputes despite a growing opinion that it is increasingly being plagued by the same problems derailing litigation in India.
 Despite the growing dialogue on ADR and endorsement of mediation in many countries, it is either rarely used or has been perceived wrongly in India for reasons known and unknown. Some common myths of mediation that appear to be prevalent in India include “suggesting or engaging in mediation demonstrates weakness and uncertainty of success at trial”, “mediation doesn’t work and it is a waste of time” and “mediation yields a lesser form of justice”.

Having said this, if viewed relatively, there has definitely been progress in the mediation movement since 1996, which was the first time “mediation” was expressly mentioned in the statute books in India.
 Allison Malkin and Gracious Timothy express optimism, noting that mediation is more pronounced in public consciousness than ever before due to growing awareness from regularly organized seminars, symposiums, competitions, training and other similar endeavors that are integrating a much-needed dedicated community of mediation professionals and infrastructure.
 However, there is a long way to go, more so in the realm of private mediation and in turn, before commercial entities in India widely accept it as an appropriate mechanism to resolve disputes. 

Why is it relevant to discuss private commercial mediation in the Indian context?
I. Adversarial factors

A common thread weaving the rise of private commercial mediation in the US, UK and Singapore was excessive litigation and public dissatisfaction with the civil justice system. The Indian judicial system is notorious for being one of the slowest in the world, a malaise which is only compounded by its other deficiencies, such as entrenched corruption and poor accessibility to courts. The country is grappling with an unprecedented explosion of litigation. To give perspective, according to the National Judicial Data Grid, nearly 8.2 million civil cases are pending in domestic courts out of which nearly 0.6 million cases have been pending for more than 10 years and more than 1.2 million cases have been pending between 5 and 10 years.

Arbitration has not proved to be as efficacious an alternative to litigation in India as was hoped. Over the years, it has increasingly become plagued by the perils associated with litigation and excessive judicial intervention heavily diluted some of the very advantages that make arbitration an attractive alternative, namely efficiency in time and costs of resolving disputes. Although there have been marked pro-arbitration reforms in the recent past, it is not going to be a sudden revolution and any positive outcomes will not immediately manifest themselves. Further, if anything, the reforms should provide impetus to pursue an overall pro-ADR movement in which mediation is actively integrated.

Having said this, it is vital to emphasize that mediation should not only be viewed as an antidote to the inconceivable arrears of cases in courts. As a complement to the judicial system, it achieves numerous other fundamental purposes that are of equal, if not greater, importance.

II. Cultural factors

Akin to Singapore, consensual methods of resolving disputes have been prevalent in India for centuries.
 The “Panchayat” system denotes the ancient Indian model of the determination of issues by an assembly of five (“panch”) learned individuals in a community through conciliatory mechanisms and continues even today, albeit in a more limited way. This system is rooted in the ancient Hindu concept of Dharma that means “duty” or “virtue” and is considered the foundation of the Indian cultural value of collectivism. Dharma and the collectivist sentiment support dispute resolution processes that promote respect, collaboration and harmony, even in the face of conflict.
 

The Panchayat provided an opportunity to disputants to share their concerns and be heard. The primary objective was to preserve relationships and generate solutions that were in the best interests of the parties and all community members depending on the nature of the dispute. The “panch” applied their knowledge of local customs and habits as well as their familiarity with disputants to settle disputes in the presence of the entire community. Despite the lack of legal authority or sanctions, disputes were regularly submitted to the Panchayat. People had immense trust in the collective wisdom of the learned individuals and recognized the significance of committing to a process that ensured peaceful resolution of conflicts.

Certain aspects of the Panchayat system distinguish it from mediation as the latter is understood today.
 They can be analogized to the extent that both mechanisms are rooted in the values of collaboration, preservation of relationships and satisfaction of interests of both parties. However, the “panch” wielded considerable authority, adjudged grievances and delivered diktat when consensus eluded parties. Non-attendance could attract punitive action thereby impinging voluntariness and confidentiality was usually absent since proceedings took place in the presence of other community members.

As Indian society became larger and more complex, informal decision-making processes became more structured and gradually evolved into a formal mechanism of delivering justice. Development of a strong dispute resolution framework that facilitated efficient growth of trade and commerce while ensuring peace and harmony in society became critical to the business community. Prior to the advent of colonial rule, the business community consistently employed various methods of resolving disputes effectively, including processes analogous to mediation, despite continued absence of legal sanctions.

However, colonial rule adversely impacted collaborative dispute resolution processes on account of the unequivocal colonial preference for binary decisions and consequent establishment of courts. Accordingly, a gradual decline in procedures based on community mediation and conciliation was witnessed and resulted in depriving poorer litigants of access to justice, an explosion in the number of cases filed in courts, and degeneration of traditional Indian values of collaboration and compromise into conflict and aggression.
 

Interestingly, and admittedly at variance with the aforementioned submission of the impact of adversarial mechanisms on mediation, another cultural dimension influencing dispute resolution in India has been identified as “Uncertainty Avoidance”.
 This refers to the ways in which society deals with the fact that the future can never be known. India’s lowest ranking on this scale has been at 40, compared to the world average of 65, which has been interpreted to suggest that the culture is more open to unstructured ideas and solutions. This assumes particular relevance from the perspective of mediation because it indicates that comfort with informal rules and procedures lends itself to creative problem-solving, which is the bedrock of mediation. According to Geetha Ravindra, “litigants in India are less focused on rights and remedies outlined in laws and more concerned with fairness, respect and solutions that meet their underlying needs and interests. This mindset is well-suited for more informal dispute resolution processes”.

III. Economic factors

India is a powerful emerging economy in a rapidly globalizing world. Unprecedented expansion of technology and more frequent international business partnerships have necessitated collaborative dispute resolution mechanisms. It is therefore extremely pertinent to locate and cultivate commercial mediation in India. As corporate entities in many countries are increasingly expected to secure positive settlement outcomes at lower costs and limit conflict resolution budgets, mediation is becoming the preferred method to resolve disputes. This ought to apply to India too given the “sea of existing commercial disputes and those impending”.

Further, a prominent policy of the current government is to make India a business-friendly jurisdiction and to augment the ease of conducting business in the country. India ranks 101 out of 191 countries in the World Bank’s most recent ‘Ease of Doing Business’ Index. Effective dispute resolution is core to the ‘Enforcing Contracts’ component of the Index, where India ranks an appalling 164.
 In the author’s estimation, an aspect of the government’s mission needs to involve easy resolution of disputes in order to facilitate development of trade and commerce. In today’s increasingly connected world, preserving and developing existing business relationships and fostering an environment that is supportive of harboring new relations is critical.
 Commercial mediation values business relationships and business continuity; therefore, promotion of private commercial mediation ought to be a priority as it would demonstrate the willingness of the government and commercial parties to consolidate and strengthen relationships as well as ease business operations in the country on account of associated time and cost efficiencies. 
IV. Market factors

As India aspires to become a dispute resolution hub, it is imperative to adopt and pursue a multi-dimensional approach to resolving disputes. Internationally, a noticeable development over the course of the last few years has been to integrate arbitration and mediation, and commercial contracts increasingly require good faith efforts at mediation as a precondition to an adversarial proceeding. Mediation and arbitration can nourish the market for each other – this is because many arbitrations eventually settle using mediation and likewise, mediating parties may realize the need to arbitrate or litigate one or more issues in order to arrive at a global settlement.
 

Stakeholder analysis
The essay will now proceed to analyze factors creating resistance to the adoption of private commercial mediation in India, and suggest potential reforms and recommendations to mitigate or overcome the same. This analysis will be undertaken from the viewpoint of the central stakeholders which the author has identified as (i) parties; (ii) lawyers, including in-house counsel; (iii) government; and (iv) ADR organizations and industry bodies.

A common impeding factor applicable to all stakeholders expect for ADR organizations is the acute lack of awareness of the nature, techniques and benefits of mediation. An over-arching need of the hour is generating widespread awareness, an endeavor in which all identified stakeholders can play a prominent role. It is telling that the word “mediation” appeared in Indian statutory law for the first time in 1996, yet it is still considered a “new” form of ADR.
 However, awareness by itself is inadequate;
 even relatively informed individuals are not using mediation much, which illustrates that the awareness deficit is one among numerous limitations encumbering mediation’s penetration of the market. In the opinion of Arjun Natarajan, “it follows as a logical corollary that generating awareness is one of the solutions and not the only solution to give an impetus to mediation in India, especially, commercial mediation”.
 Mediation needs to be inculcated in the commercial dispute resolution framework and ethos that requires active participation and efforts by stakeholders.
 

Before addressing each stakeholder individually, it would be prudent to identify reasons inhibiting acceptance of private commercial mediation that are applicable to both, parties and lawyers:

i) Misplaced conviction that mediation cannot work and is therefore, not worth trying;
ii) Apprehension that mediation denotes weakness; 
iii) Misconception, particularly among lawyers, that mediation is contrary to the foundations and culture of the legal discipline that is believed to be advocacy and binary outcomes;
iv) Entrenched sense of righteousness in one’s case leading to a disproportionately favorable view of the likelihood of a positive outcome in court. Equally, a need for retribution may become enhanced, thereby diminishing the appeal of mediation that encourages collaboration and compromise.
v) Fear that finances, time and other resources will be wasted in a process that may not result in an outcome, as opposed to an adversarial proceeding where a binding decision is certain;
vi) Absence of uniform standards of professionalism and codes of conduct governing the process and mediators, leading to a lack of credibility and reliability in the process. Therefore, there is a sense that mediation is unregulated and will do more harm than good due to perceived lack of legitimacy in the process; and
vii) Lack of initiative by industry bodies and associations to integrate mediation into dispute resolution processes as well as dispute resolution clauses in commercial contracts.  

Parties
Commercial parties in India are generally reluctant to privately mediate disputes, even if aware of its benefits,
 primarily because of the aforementioned reasons.
 These fears and concerns are intrinsically linked to lawyers’ skepticism of mediation that in turn influences parties since the latter generally rely upon lawyers’ advice and adopt the strategy they suggest.
 In addition, parties often dismiss mediation as an additional cost implication when they are already being advised by lawyers (who may not suggest mediation) or if they have had an unfavorable experience in mediation previously.

Although the author acknowledges that commercial parties may require impetus from their lawyers to adopt mediation, the author urges parties to be encouraged from the embrace of mediation by their counterparts in jurisdictions such as the UK, US and Singapore. Anil Xavier notes that the global expansion of mediation, especially in Asia and Europe, is being spearheaded by multi-national corporations who are increasingly demanding faster, cheaper and less disruptive mechanisms to resolve disputes.
 

This belief is strengthened by results from the Global Pound Conference held in Chandigarh, India in May 2017 wherein, with respect to commercial dispute resolution, parties ranked non-adjudicative processes (either independently or in combination with adjudicative processes) as most effective, and accorded highest priority to non-adjudicative processes and least priority to adjudicative processes in order to improve the future of the discipline.
 In addition, parties identified time and cost efficiencies as the dominating factors influencing selection of a dispute resolution process.
 Laila Ollapally, an experienced mediator and proponent of private commercial mediation in India, provides the following insight from her experience:

“It is most often a pleasure, at mediation, to see the ‘Argumentative Indian’ disputant once again claim her rightful place as the central figure to her dispute. She is able to quickly revert to the relationship her forefathers had had with the traditional village elder as the primary dispute resolver. She is comfortable, as the mediator is familiar with her culture, her language, and she is able to tell her story along with others she believes to be important to the dispute resolution process”.

Managerial leadership in this respect is invaluable and can inspire confidence in business officials, counsel and other corporations to try mediation.
 In order to demonstrate a serious commitment to mediation, companies and other commercial parties can pursue various courses of action, some of which include: 

1) Signing pledges such as the ‘Pledge to Mediate’ conceived by the Indian Institute of Arbitration and Mediation (IIAM) and the India International ADR Association (IIADRA) in 2013. Akin to the CPR Pledge, any such pledge is a non-binding commitment to channel resources to manage and resolve disputes through mediation with a view to establishing and propagating a sustainable dispute management and resolution process.
Such explicit expression of support not only sends a signal to other companies that exploring mediation is not a sign of weakness but also introduces a collaborative mindset towards dispute resolution within the organization.
 Since the perception of appearing weak has been identified as a prominent impediment amongst Indian commercial entities, publication of the fact that a company automatically considers mediation regardless of the size and nature of the case or strength of its legal position will help to mitigate the misconception and demonstrate willingness to mediate.
 
2) Undertaking public relations campaigns notifying consumers and business allies that mediation will be available as a first-step consideration in resolving any future dispute.
 As Kenneth Feinberg emphasizes, “the goal is to make clear to those dealing with the company that resorting to ADR is not reserved for the occasional ‘bad’ case and should not, therefore, be considered a sign of weakness. Rather, it is a standard technique that will be considered in all cases”.

3) Active involvement of personnel from senior management who have expertise in dispute resolution with in-house counsel in screening all real and potential disputes to determine suitability for mediation. The objective is two-fold: one, to involve individuals who will view a given dispute as a business problem rather than as a legal problem and therefore, derive extra-legal settlement options that can be explored in mediation;
 and two, to ensure that contractual references to mediation are actually understood and implemented.
 This also helps to introduce rationality and “right-sizing” into the thinking of both sides of the dispute.

Disputes pending in arbitration or litigation should also be monitored at regular intervals. This is because even if mediation was initially rejected as unsuitable, it is possible that it may be deemed appropriate and beneficial after completion of limited discovery or exchange of pleadings. Mediation can also be particularly useful in conserving corporate resources (for example, preparing witnesses for trial/hearing), narrowing issues in dispute and resolving certain aspects, even if not the entirety, of a dispute.

In this context, Feinberg identifies expedient criteria that can be used, in conjunction with a presumption in favor of ADR, to assess the appropriateness of a particular dispute for commercial mediation, namely:

i) Uncertainty of result;
ii) Inefficiencies in time and money;
iii) Desire to expedite discovery, depositions or both: A “mini-discovery” approach can be useful when parties desire short-circuiting extensive discovery and/or depositions followed by a settlement proposal;
iv) Amount or importance of dispute;
v) Setting parameters for future conduct: A settlement agreement can include provisions in the nature of injunctive relief that are enforceable as contractual obligations; and
vi) Suitability for neutral expert fact-finding.
4) Experimenting with pilot programs for voluntary non-binding mediation of a certain class of corporate disputes as a step towards full-scale institutionalization of ADR. This involves framing governing rules and criteria and identifying a category of cases in which the other side’s reluctance to try mediation is minimized. Such cases could include disputes involving on-going business relationships, such as disputes with distributors, suppliers, franchisees and subcontractors.

5) Using in-house counsel and other experts to generate ADR and mediation-specific know-how that must be kept up to date. This could include seminars and training programs as well as preparation and in-house distribution of materials and best practices.

Lawyers
The lack of encouragement and support from lawyers has significantly impeded the growth of private commercial mediation in India. This resistance has stemmed from lack of knowledge of the process and virtues of mediation, anxiety about loss of control over a case once submitted to mediation, strong preference for advocacy, fear of earning reduced fees due to reduced billable hours, and long-term impact on livelihood if matters are resolved without or with limited involvement of lawyers, or more expeditiously.
 These factors have discouraged lawyers from endorsing mediation and taking initiative to enhance its uptake through training, education and other reforms.
 The highest number of participants at the GPC ranked external lawyers as the constituency likely to be most resistant to change in commercial dispute resolution.
 

However, as is the case with commercial parties, the author believes that lawyers (including in-house counsel) need to consciously sensitize themselves towards mediation and implement the fiduciary duties they owe to their clients that comprise securing their best interests. India is a jurisdiction where parties rely heavily on their lawyers for advice,
 a fact confirmed at the GPC wherein 50 percent of the parties indicated that lawyers’ advice has the most influence while choosing a dispute resolution process
 and that insufficient knowledge of options available to resolve disputes is the main challenge in resolving commercial disputes effectively.
 The conference also revealed a dichotomy between expectations of parties and lawyers wherein parties expect lawyers to collaborate with them to navigate the dispute resolution process, whereas lawyers believe that clients primarily want them to advocate.

The author agrees that the immediate impact on billable hours and long-term implications for personal livelihood are legitimate concerns; however, they do not need to be sacrificed or adversely impacted by engaging in mediation. Although mediation is party-centric, lawyers play a central role in advocating mediation to their clients and in planning and preparation, all of which are significant components of a successful mediation as well as opportunities to charge clients professional fees.
 In addition, their participation in the actual mediation can be extremely constructive in different ways such as by acting as a check on their clients’ emotions, furthering the productive conversation, collaborating in creative problem-solving and assisting with drafting of a settlement. Client satisfaction opens doors for more work and resources conserved in mediation can be effectively allocated to other cases that are genuinely more suitable for litigation or arbitration.

Moreover, as lawyers use mediation more frequently, they can enhance their interest-based negotiation skills, develop fee structures that ensure fair compensation, and adapt and expand their range of advocacy skills.
 They can also become mediators, thereby expanding their scope of practice and channels of income, as has been witnessed in the US.
 

It follows that external and in-house attorneys can and should play a predominant role in encouraging commercial parties to mediate by:

1) Counseling parties in realizing their interests behind entrenched positions. This is critical because generally, massive commercial entities have a ‘take it or leave it’ approach and are hasty about initiating adversarial proceedings;
2) Emphasizing the importance of continuity of business and commercial relationships over and above parties’ concerns of appearing weak; 
3) Navigating hierarchical tensions in that members of senior management may refrain from participating in mediations and inputs of a junior member, who is probably in much closer contact with the dispute, may be dismissed; and
4) Encouraging companies to commit to pledges such as the ‘Pledge to Mediate’ and to honor them in their actions.

In-house counsel in particular can provide a major impetus in promoting commercial mediation amongst commercial entities and organizations since they are well-acquainted with business operations and can be relied upon to be commercially sensitive and business oriented. They also play a central role in negotiating and drafting dispute resolution clauses and therefore, should incorporate a well-structured mediation clause in existing and future agreements.

Government

The government should actively pursue mediation-centric initiatives as an integral component of its national commitment to strengthen ADR and build an enabling ADR ecosystem. ADR reforms that have been implemented with welcoming rigor in recent times overlook mediation or refer to it only fleetingly. In the author’s opinion, this needs to be rectified. This was also reflected at the GPC wherein the government was ranked as the second-most influential stakeholder having potential to bring about change in the country’s commercial dispute resolution landscape.
  

According to the author, the government needs to specifically endorse and actively engage with private commercial mediation in the following key ways:
I. Legislation

A robust legal foundation is imperative to expedite penetration of a mediation culture. According to Arjun Natarajan, the absence of a dedicated mediation legislation combined with the misplaced perception that mediation is analogous to the Panchayat system wherein the ‘panch’ had considerable authority has resulted in mediation being viewed as an incompatible tool to resolve commercial disputes.
Although commercial mediation has flourished without a statutory and regulatory framework in jurisdictions like the UK, practitioners opine that statutory direction is imperative in a “chaotic” jurisdiction such as India. Allison Malkin and Gracious Timothy write that “law acts like a pillar in supporting mediation by giving it recognition, credibility, and legitimacy”.
 This was also confirmed at the GPC wherein all stakeholders unanimously voted legislation as the most important area to improve commercial dispute resolution.
 

Mediation was formally introduced in the legal system in 2002 thorough Section 89 and Order 10, Rule 1A of the Code of Civil Procedure, 1908. These provisions empower judges to refer appropriate disputes to ADR, in which mediation is expressly included. It is telling to note that the heading of the section is “arbitration”. As this essay is confined to studying commercial mediation in the private realm, it suffices to state the key observations which are that this legislative development has definitely been instrumental in inculcating mediation in the consciousness of the stakeholders and general public, and resulted in efforts to establish court-annexed mediation programs and centers across India. 

The author submits that an overarching mediation legislation that will also apply to private mediation needs to be enacted. The prevailing semblance of a legal regime governing private mediation is confusing and inconsistent which only serves to devalue mediation in the minds of stakeholders, particularly parties.
 A summary of the regulatory framework and connected problems is as follows:

(i) In line with the growing consensus internationally and the UNCITRAL International Commercial Conciliation Law, mediation has been interpreted as synonymous with conciliation under Part III of the Arbitration and Conciliation Act, 1996 (“Arbitration Act”), which only mentions “conciliation” expressly. This was affirmed by the Indian Supreme Court in Afcons Infrastructure
 wherein the Court undertook an exhaustive interpretation of section 89. Accordingly, Part III is presumed to govern private mediations.

(ii) However, in the author’s view, the position is unclear.
 In Afcons Infrastructure itself, subsequent to observing that mediation is a synonym of conciliation, the Court refers to both processes individually in different parts of the judgment as if they are distinct.
 The Court even expressly states that mediated settlements will be governed by another statute altogether, namely the Legal Services Authority Act, 1987.
 Further, mediation and conciliation continue to be stated separately under section 89 of the Code of Civil Procedure, and under section 30 of the Arbitration Act itself that addresses settlement in the course of an arbitration. It has also been commented that notwithstanding the commonality of involvement of a neutral third party, the processes are different because conciliation envisages a significantly more proactive and evaluative role for the conciliator who can propose solutions suo motu.
 Accordingly, conciliation has also been referred to as evaluative mediation wherein the mediator’s intervention is at a peak.
 

(iii) Following from the above, the lack of conceptual clarity, and statutory definition of mediation, has directly impacted the enforcement of privately mediated settlements. The current position is confusing and convoluted. Although the Afcons court attempted to carve out different avenues to enforce such settlements and provide legal and judicial legitimacy, it only ended up creating confusion and conflating the processes of mediation and Lok Adalat, which are distinct. The outcome is that private mediated settlements are only enforceable as ordinary contracts under the Indian Contract Act, 1872, unless parties satisfy the terms of any of the avenues carved out in Afcons, a study of which is outside the scope of this essay.

(iv) Proceeding with the assumption that mediation and conciliation can be equated, including mediation/conciliation within an arbitration statute is problematic because of the fundamental distinctions between adjudicative and non-adjudicative mechanisms. Both mechanisms should be governed by independent statutes to ensure legislative and legal clarity.
(v) The use of both ‘mediation’ and ‘conciliation’ can create confusion in light of the lack of clarity on this point. For example, if a process is labeled mediation and the neutral third party plays a proactive role in identifying issues and generating options, it may be argued that the third party overstepped his/her role.

(vi) Part III of the Arbitration Act treats conciliated/mediated settlements as consent awards in arbitration. Therefore, the execution of such an agreement and recourse against it would be the same as arbitration awards, which is inappropriate. The scope of issues that can be addressed in a conciliation/mediation are much broader than in arbitration and therefore, challenges to a conciliated/mediated settlement need to be addressed differently.
(vii) Further, Part III does not appear to completely reflect the core values of mediation, namely self-determination and party control, as it prescribes a broad role for conciliators.
 For example, under section 67(4), the conciliator can suggest proposals for settlements to the parties at any stage of the proceedings and under section 73(1), the conciliator is obligated to formulate terms of a possible settlement for parties’ consideration when it appears to him that such terms exist.
(viii) A private commercial mediation that occurs under an institution’s auspices is currently governed by the institution’s rules. For example, Rule 10 of IIAM’s rules states that “when the parties sign the settlement agreement, it shall be final and binding on the parties and persons claiming under them. The settlement agreement shall have the same status as that of an arbitral award and can be executed and enforced as a decree of a court”. On the other hand, rules of the Centre for Advanced Mediation Practice (CAMP), an institution providing private mediation services, are silent on enforceability. Therefore, a settlement mediated at CAMP can only be enforced as an ordinary contract.
(ix) Examples of statutes providing for mediation and/or conciliation include the Companies Act, 2013 that requires establishment of the Mediation and Conciliation Panel at the National Company Law Tribunals and the Real Estate (Regulation and Development) Act, 2016 that requires “amicable conciliation” of disputes between promoters and buyers. Once again, there is a high potential that the implications of using “mediation” or “conciliation” have not been considered which only perpetuates the legal confusion. The central government’s Ease of Doing Business Task Force had asked the Ministry of Law and Justice to introduce a law to regulate private voluntary mediation in May 2017. However, the Ministry does not appear to have made any progress since then.

Sriram Panchu, widely acknowledged as the pioneer of mediation in India, makes the following pertinent observations as regards the regulatory framework governing private mediation:

· A legislative framework must be established to assist in realizing and achieving the potential of private mediation.

· The conduct of mediators in the private realm must be regulated in order to ensure success and accountability. Presently there is a glaring lacuna in enforcing requirements of training and certification.

· Equally, there is a vacuum in protecting mediators for bona fides things done or omitted in the course of private mediation. 

Therefore, in light of the above, a coherent legislative framework needs to be enacted in order to legitimize mediation in minds of stakeholders.
 This will also ensure uniformity and certainty in respect of critical aspects, which are many times the subject of judicial decisions but decided without reference to a corresponding provision in Part III of the Arbitration Act, such as the enforceability of mediated settlements, and the confidentiality and admissibility of communications made during a mediation.
 This is indispensable in context of commercial mediation because commercial parties require certainty and efficiency of process and outcomes, especially in the Indian context for all the reasons discussed above. Further, the statute should once and for all clarify the confusion between “conciliation” and “mediation”. In the event the conclusion is that both terms are completely interchangeable, then only “mediation” should be used in all statutes and regulatory instruments, and all references to “conciliation” should be uniformly deleted or replaced with “mediation” as the case may be.

A national statute should comprehensively address procedural, substantive and ethical aspects of mediation and mediators.
 It should stipulate clear rules on qualifications and accreditation of mediators, standards of practice, confidentiality obligations, enforceability of mediated settlements, continued education requirements, integrity of mediators, self-determination, neutrality, voluntariness and liability of mediators, among other aspects.
 According to the author, Singapore’s mediation legislation presents a model precedent because: (i) it addresses the aforementioned concerns; (ii) it was the product of extensive deliberations; and (iii) the priority accorded to commercial dispute resolution in Singapore was taken into account in the deliberations and ultimate drafting.

In addition, legislations currently applicable to lawyers such as the Advocates Act, 1961 and the Bar Council of India Rules, 1975 ought to be amended to incorporate a duty for lawyers to inform clients about alternative dispute resolution and specifically, the availability of mediation.
An additional regulatory reform that could be considered in the long run is the “opt-out” model of mediation as practiced in Italy. Italy’s mediation law mandates parties in certain civil and commercial disputes to attend an initial information session with the mediator. The session provides them an opportunity to learn more about mediation and make an informed decision about whether to attempt it or initiate litigation. Voluntariness of the process is protected, as parties are not obligated in any way to participate in an actual mediation session, which was the position under Italy’s prior law that was heavily opposed.
 

Notwithstanding the positive reception of the amended law in Italy and its understandable utility,
 the author opines that this would be premature for the foreseeable future in India given the acute lack of awareness and governing regulatory framework for mediation. However, this could definitely be considered in the long-term. In fact, at the GPC, a significant proportion of stakeholders at the GPC were of the opinion that the government should focus its attention on making non-adjudicative processes mandatory and/or a process that parties can opt-out of before initiating adjudicative processes.

II. Education

Prevailing curricula of national law schools and business schools in India do not dedicate adequate time, focus and resources to ADR and mediation specifically. Most ADR instruction is dominated by arbitration, with mediation largely relegated to background discussion.
 This needs to change, a view affirmed at the GPC wherein education in law and business schools received the highest votes for being the most effective way to improving parties’ understanding of their options to resolve commercial disputes.
 

In order to foster a culture of mediation in the years to come, it is critical to attune students to its practice in such a way that they seriously pursue it as a career or at least as a part of their legal practice. In the recent past, there have been positive developments in this direction in the form of competitions and seminars. Such efforts should be sustained and expanded, particularly clinical education so that students can receive hands-on exposure to and training in the skills involved in mediation.

III. Sector-specific programs

The government should develop industry-specific mediation schemes. Such schemes could tailor procedures, logistics, and requirements for the qualifications of mediators and their fee structure to the typical profiles of disputing parties and the nature of disputes encountered in the industry. This may be particularly effective in industries lacking proper or successful ADR mechanisms and which suffer from a disputes bottleneck, such as the construction industry.
 It is believed that significant sums amounting to millions of Indian rupees are trapped only in disputes relating to the construction sector.
 The government should continue its initiative of introducing ADR mechanisms such as the ombudsman the banking, insurance and income tax sectors over the years and introduce mediation in the construction industry as well as the telecom industry, where in the case of the latter, the setting up of an ombudsman has been in the works for more than a decade.

ADR organizations and industry bodies
I. Awareness
Institutions such as the IIAM and CAMP have been instrumental in expediting the spread of mediation in the country as well as generating awareness about private commercial mediation by conducting seminars, training programs, and publishing literature. They report considerable success in commercial mediations they conduct and recognize the huge potential of commercial mediation waiting to be untapped.
 In fact, CAMP was conceived in 2015 in light of the positive experience of mediating commercial disputes. In the words of Laila Ollapally, founder of CAMP: “One client during a mediation at the Court annexed program remarked ‘Why did we not do this earlier? All commercial disputes necessarily must be mediated’. Another lawyer remarked ‘This is a silent revolution in our court system’. This gave birth to CAMP”.

The ‘Pledge to Mediate’ is a step in the right direction and ADR organizations must actively spread awareness of the same. There appear to be only three signatories to the Pledge currently as per IIAM’s website. Another recommendation is to adapt any such pledge for use by lawyers and law firms which should be drafted in terms of recommending consideration of ADR to clients in order to ensure that companies’ external counsel are considering mediation while advising clients on a dispute resolution.
 In addition, it would be very useful for any pledge to suggest sample dispute resolution clauses requiring disputing parties to first mediate before arbitrating or litigating.
In addition, the need for industry sensitization about mediation has been a constant effort that has gained significant popularity in India.
 Industry associations such as the Confederation of Indian Industries should report useful statistics on their websites and publish industry-specific information about rates of use and successful mediations, guidelines for prospective parties and recommendations to promote commercial mediation. 

II. Training

Apart from generating awareness, institutions can be instrumental in building a pool of highly skilled mediators to mediate commercial disputes, which India lacks currently and urgently requires.
 Credibility, acceptability and respect for mediators are important factors to the acceptance of mediation, especially given the reluctance with which the profession is viewed. There is a need for accredited training, evaluation, certification and continued assessment of the mediators in order to maintain high quality standards. In order to ensure uniformity of standards, adopting universal certification criteria like that of the International Mediation Institute would not only repose faith in mediators but also enhance the credibility of the process.

In this regard, both IIAM and CAMP have undertaken notable endeavors to conduct training programs and sensitize lawyers, judges and other individuals to the benefits and nuances of mediation. Both institutions have trained more than 200 mediators respectively. In a noteworthy achievement, both IIAM and recently CAMP are approved by the International Mediation Institute (IMI) as Qualifying Assessment Programs, which attests the compatibility of their mediator training and assessment with IMI’s criteria for certification.

In addition and crucially, IIAM and CAMP have given attention to ‘Mediation Advocacy’, which is specifically directed at cultivating a more active role for lawyers in the mediation process. This is a significant contribution given that lawyers’ fear of loss of control of a case has proved a major impediment to their acceptance of mediation. CAMP has conducted such a training program in the past whilst the IIAM intends to commence such a program soon. Anil Xavier, President of the IIAM, explains the purpose of mediation advocacy training: 

“The role of lawyers participating in mediation and the concept of mediation advocacy, whereby the expertise of lawyers in negotiation skills and advising the parties to maximize their mutual gain by identifying innovative options, has to be emphasized. Once their role as a professional, having expertise in principled negotiation, bringing out maximum gain for the parties, is accepted, I feel there would be more encouragement and support from the lawyer community towards mediation”.

Commercial mediation generally requires mediators and lawyers to apply a distinct skills-set and have familiarity with basic concepts of commercial law, business operations and broad functioning of commercial entities. Ideally, mediators ought to have exposure to the manners in which businesses perceive and operate and the reasons behind decision-making in a particular scenario.
 Accordingly, training for commercial mediators should be customized, by equipping them with practical aspects of contract law, company law, economics, finance and accounts.
 CAMP has conducted a 40-hour certified training program in commercial mediation wherein the faculty included Indian and American experts.

Sriram Panchu writes that proper governing standards combined with emphasis on training and accountability of mediators will enable the development of mediation as a professional practice. This will in turn widen the pool of mediators, make ADR an attractive career option and bring viability and sustainability to ADR efforts.

III. Singapore Model
The author proposes establishing a dedicated institution for domestic and international commercial mediation (“Mediation Institution”) in collaboration with the Mumbai Centre for International Arbitration (“MCIA”), the headlining addition to India’s disputes resolution regime in 2016. The MCIA’s principal mandate is to resolve international commercial disputes. Such collaboration could pave the path to apply “Arb-Med-Arb”. 

The “Arb-Med-Arb” model would allow parties who have agreed to refer disputes to the MCIA to opt for mediation upon mutual consent before commencement of, or during, an arbitration. If mediation is successful, parties could request the arbitral tribunal to convert the settlement into a consent award to the extent the settled dispute falls within the tribunal’s jurisdiction. If mediation is unsuccessful, parties could commence or resume arbitration. The Arb-Med-Arb model is not new to India; in fact, IIAM introduced it on 1 January 2017 where parties using IIAM Arbitration Rules for resolving disputes, attempt to resolve the dispute through mediation. The GPC results affirm the preference of parties and lawyers to combine adjudicative and non-adjudicative methods of resolving disputes.

This model ensures confidentiality since the tribunal and mediation panel are distinct. It also provides commercial certainty since a consent award is binding and enforceable in India pursuant to the New York Convention 1958. 

To expedite the establishment and ensure the efficient functioning of the Mediation Institution, it could partner with the SIMC, which has adopted the “Arb-Med-Arb” model. The partnership could provide for: 

1) Adopting the SIMC’s Rules including the model “Arb-Med-Arb” clause with modifications as necessary. This is important because India does not have any statute or comprehensive guidelines to serve as the basis of the Mediation Institution’s rules. Moreover, the SIMC’s Rules are tested and administered by a sophisticated dispute resolution center.
2) Sharing the SIMC’s panel of independently certified mediators and technical experts who have experience in various sectors of commercial law. There are limited accredited experienced mediators in India. Such sharing would enhance the credibility of the Mediation Institution and the confidence of parties.
3) Professional training of existing and aspiring mediators by the SIMC and by dispute resolution practitioners in Singapore. Practitioners in Singapore are often involved in resolving commercial disputes between Indian parties and could employ their experience and understanding of the ethos of the latter to suggest specific strategies and techniques. 

Conclusion
In this essay, the author has endeavored to argue in favor of inculcating private commercial mediation in India and suggest reforms and courses of action that the key stakeholders should pursue that are commensurate with their capabilities. Based on the study, the author is convinced that private mediation of commercial disputes definitely needs to be promoted and introduced more widely in the public consciousness. The author acknowledges that mediation will not be appropriate for all commercial disputes and that it does not guarantee a settlement in the end; however, its numerous benefits outweigh the risks and there is a lot to gain from a mediation independent of securing a settlement. As stated in the beginning of this essay, the objective is to promote private commercial mediation as a complement and ally to the civil justice system, not to supplant it.

Commercial parties and lawyers in India have legitimate reservations in adopting mediation with open arms. However, the challenge is to break the cycle of ‘no experience, no use’ which only perpetuates misplaced assumptions, apprehensions and skepticism. While encouragement and impetus from the government and ADR organizations is vital, this will not be completely successful until a mediation-oriented mindset is accepted and internalized by parties and lawyers.

The solutions and reforms proposed by the author admittedly involve risks such as (1) significant capital investment to establish a dedicated institution; (2) considerable time for implementation and any impact to become visible; and (3) uncertainty of whether stakeholders would demonstrate the initiative and mindset necessary for such reforms to succeed. However, conscious and committed efforts need to be made by all stakeholders in order to determine how best to mitigate and overcome such risks and bring about these much-needed reforms. 
In the author’s opinion, as India takes reformative steps towards becoming a leading jurisdiction for commercial dispute resolution, the climate is ripe for private mediation to finally become an integral force of this trajectory.
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